
 

International Journal of Teaching, Learning and Education (IJTLE) 

ISSN: 2583-4371 

Vol-2, Issue-1, Jan-Feb 2023 

Journal Home Page:  https://ijtle.com/ 

Journal DOI:  10.22161/ijtle 
 

 

©International Journal of Teaching, Learning and Education (IJTLE)                                                                                                    15 
Cross Ref DOI: https://dx.doi.org/10.22161/ijtle.2.1.6 

The Evolution of Privacy Rights in the Digital Age and 

the Role of Fair Use in Digital Content in India 

 
Dr. Nisha 

 

B.A.LLB, LLM, KUK University, Kurukshetra, Haryana, India 

Ph.D. BPSMV Khanpur Kalan, Sonipat, Haryana, India 

Received: 20 Jan 2023, Received in revised form: 17 Feb 2023, Accepted: 21 Feb 2023, Available online: 25 Feb 2023 

 

Abstract 

The rapid expansion of digital technologies has fundamentally transformed the legal landscape governing 

privacy and the use of copyrighted content in India. This paper examines the evolution of privacy rights in the 

digital age alongside the growing relevance of the doctrine of fair use in digital content. It traces the judicial 

development of privacy from a limited common law concept to its recognition as a fundamental right under the 

Constitution, highlighting the challenges posed by digital surveillance, data collection, and platform-based 

governance. The study also analyses the role of fair use (fair dealing) in facilitating online creativity, education, 

journalism, and transformative expression, while preventing excessive control over digital content. By critically 

evaluating judicial interpretations and existing regulatory frameworks prior to comprehensive legislative 

reform, the paper argues that privacy protection and fair use are complementary pillars of a rights-based digital 

ecosystem. It concludes that coherent legal reform, institutional accountability, and user awareness are essential 

to align digital governance with constitutional morality, democratic values, and social justice in India. 

Keywords— Constitutional Rights, Digital Platforms, Constitutional Jurisprudence, Technological 

Innovation. 

 

I. INTRODUCTION 

The rapid growth of digital technologies has 

profoundly altered the way information is produced, 

stored, transmitted, and consumed. In contemporary 

society, routine activities such as communication, 

education, commerce, governance, and entertainment 

are increasingly mediated through digital platforms 

and interconnected networks. This transformation has 

expanded access to information and significantly 

enhanced the scope of freedom of expression. At the 

same time, it has generated complex legal and 

regulatory challenges, particularly in relation to the 

protection of privacy and the lawful use of digital 

content. In India, these challenges have assumed 

particular significance as the legal system seeks to align 

constitutional guarantees with the realities of a rapidly 

evolving digital environment. 

Traditionally, privacy was understood as the right of an 

individual to be left alone, offering protection primarily 

against physical or spatial intrusion. In the digital age, 

however, privacy has acquired broader and more 

complex dimensions. Individuals continuously 

generate personal data through online communication, 

social media participation, mobile applications, and 

digital service platforms. Both state authorities and 

private actors now possess the technological capacity 

to collect, store, and analyse vast quantities of personal 

data on an unprecedented scale. Consequently, 

concerns related to surveillance, data profiling, 

unauthorised data sharing, and erosion of 

informational self-determination have intensified. In 

this context, the recognition of privacy as a 

fundamental right in India represents a crucial 

constitutional response to the risks posed by digital 
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technologies, as affirmed by the Supreme Court in 

Justice K.S. Puttaswamy v. Union of India (2017). 

Parallel to the evolution of privacy rights is the growing 

relevance of the doctrine of fair use—referred to as fair 

dealing under Indian copyright law—in the digital 

sphere. Digital platforms enable rapid reproduction, 

modification, and dissemination of copyrighted works, 

facilitating new forms of creativity such as remixes, 

memes, commentary videos, and user-generated 

educational content. While copyright law aims to 

protect the economic and moral interests of creators, 

excessively rigid enforcement may stifle innovation, 

restrict freedom of expression, and limit access to 

knowledge. Fair use therefore plays a vital role in 

balancing proprietary interests with the broader public 

interest in a digital society (Copyright Act, 1957). 

In India, the interaction between privacy rights and fair 

use presents a particularly intricate legal challenge. 

Digital content frequently incorporates personal data, 

including images, videos, communications, or biometric 

identifiers, raising questions of consent, informational 

privacy, and lawful reuse. For example, the 

dissemination of digital material for journalistic 

reporting, academic research, or social commentary 

may simultaneously engage privacy concerns and fair 

use defences. The central challenge lies in ensuring that 

privacy protections do not unduly restrict legitimate 

expression, while fair use doctrines are not misapplied 

to justify violations of individual dignity and autonomy. 

Historically, Indian constitutional jurisprudence did 

not explicitly recognise privacy as a fundamental right. 

Early judicial decisions adopted a narrow 

interpretation of personal liberty, treating privacy as 

an implied or incidental interest rather than a distinct 

constitutional right. However, as technological 

developments intensified state surveillance and data 

collection practices, courts gradually acknowledged the 

need to revisit and expand constitutional protections. 

This judicial evolution culminated in the Puttaswamy 

judgment, where the Supreme Court unequivocally 

affirmed that privacy is intrinsic to the right to life and 

personal liberty under Article 21. The Court 

emphasised that privacy encompasses bodily 

autonomy, decisional freedom, and control over 

personal information, thereby laying a constitutional 

foundation for data protection in the digital era. 

The digital age has also transformed the nature of 

privacy threats. Unlike traditional intrusions, digital 

violations are often invisible, continuous, and driven by 

automated processes. Large-scale data breaches, 

targeted advertising, facial recognition technologies, 

and predictive analytics raise serious concerns 

regarding autonomy, discrimination, and democratic 

accountability. Global assessments indicate that data-

driven surveillance and commercial exploitation of 

personal information pose significant risks to 

individual freedom and democratic institutions (World 

Economic Forum, 2020). In India, the growing reliance 

on digital governance mechanisms and private 

technology platforms further underscores the need for 

a coherent and robust legal framework for privacy 

protection. 

Against this backdrop, the present study examines the 

evolution of privacy rights in the digital age in India 

and analyses the role of fair use in governing digital 

content. By tracing constitutional developments, legal 

frameworks, and judicial interpretations, the study 

aims to explore how Indian law can balance individual 

privacy with freedom of expression and access to 

information, ensuring that digital transformation 

strengthens, rather than undermines, democratic 

values. 

Objectives 

1. To analyse the concept and scope of fair use in 

digital content. 

2. To identify key challenges and the need for 

legal reform to ensure effective protection of 

privacy and lawful use of digital content in 

India. 

 

II. CONCEPTUAL FRAMEWORK 

A clear conceptual framework is essential for analysing 

the evolution of privacy rights in the digital age and 

understanding the role of fair use in digital content. 

This section explains the meaning and scope of privacy, 

providing a conceptual overview of digital content and 

fair use, and situates both within the constitutional and 

legal discourse in India. 

Meaning and Scope of Privacy 

Privacy is a multifaceted concept that has evolved from 

a narrow idea of seclusion into a broad constitutional 

guarantee embracing autonomy, dignity, and control 

over personal information. Traditionally described as 

the “right to be let alone,” privacy focused on 

protection against physical intrusion (Warren & 

Brandeis, 1890). In the digital age, however, privacy 

has become increasingly complex because personal 

data is collected, stored, and processed through digital 

technologies. 

In India, privacy is constitutionally recognised as part 

of the right to life and personal liberty under Article 21. 
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In Justice K.S. Puttaswamy v. Union of India (2017), the 

Supreme Court affirmed that privacy is intrinsic to 

dignity and autonomy, encompassing control over the 

dissemination of personal information. The Court 

identified bodily, decisional, and informational privacy, 

the latter being central today as individuals generate 

data through online communication, social media, 

digital payments, and e-governance. 

Digital Content and Fair Use: Conceptual Overview 

Digital content refers to information, creative works, 

and expressions produced, distributed, or accessed 

through digital media, including text, images, audio, 

video, software, and online databases. The digital 

environment has transformed content creation by 

enabling instantaneous reproduction, modification, and 

global dissemination at minimal cost. While this has 

democratised expression and knowledge-sharing, it has 

also intensified conflicts between copyright protection 

and public access. 

Fair use, or fair dealing as recognised under Indian 

copyright law, operates as a balancing mechanism 

within this context. It permits limited use of 

copyrighted material without authorisation for socially 

beneficial purposes such as research, criticism, review, 

reporting, and education (Copyright Act, 1957). 

Conceptually, fair use reflects the idea that copyright is 

not an absolute monopoly but a limited right designed 

to promote creativity and the dissemination of 

knowledge. 

In the digital age, fair use has acquired renewed 

importance. User-generated content, online education 

platforms, digital journalism, and transformative 

practices such as parody and remix rely heavily on fair 

use principles. Indian courts have recognised this 

broader function. In Civic Chandran v. Ammini Amma 

(1996), the Kerala High Court emphasised that fair 

dealing must be interpreted in a manner that advances 

freedom of expression and public interest. Similarly, 

later jurisprudence has focused on the transformative 

nature of use rather than mere reproduction. 

However, digital fair use also intersects with privacy 

concerns. Digital content often contains personal data, 

images, or communications, raising questions about 

consent and informational privacy. For instance, 

journalistic or academic use of digital material may 

qualify as fair dealing but still implicate an individual’s 

privacy interests. This overlap highlights the need for a 

conceptual balance between expressive freedom and 

personal dignity. 

 

Integrating Privacy and Fair Use 

Conceptually, privacy and fair use should not be viewed 

as competing absolutes but as complementary 

principles within a constitutional framework. Privacy 

protects individuals from unjustified intrusion and data 

exploitation, while fair use safeguards access to 

information and freedom of expression. A rights-based 

approach requires evaluating digital content use 

through standards of legitimacy, necessity, 

proportionality, and public interest, ensuring that 

neither privacy nor fair use is unduly compromised. 

Historical Evolution of Privacy Rights in India 

The development of privacy rights in India reflects a 

gradual judicial transition from scepticism and limited 

recognition to full constitutional acceptance. This 

evolution has been shaped by changing social realities, 

technological advancement, and expanding 

interpretations of fundamental rights under the 

Constitution. 

Early Judicial Understanding of Privacy 

In the early years after independence, Indian courts 

adopted a restrictive approach to privacy, largely 

influenced by textual interpretations of the 

Constitution. The Constitution of India does not 

explicitly mention a right to privacy, and early judicial 

reasoning reflected reluctance to read unenumerated 

rights into Part III. 

One of the earliest cases addressing privacy was M.P. 

Sharma v. Satish Chandra (1954), where an eight-judge 

bench of the Supreme Court rejected the existence of a 

constitutional right to privacy in the context of search 

and seizure. The Court held that, unlike the Fourth 

Amendment of the U.S. Constitution, the Indian 

Constitution did not expressly protect privacy against 

state intrusion (M.P. Sharma v. Satish Chandra, 1954). 

This decision set a precedent that privacy was not 

independently protected under Indian constitutional 

law. 

A similar position was reiterated in Kharak Singh v. 

State of Uttar Pradesh (1963), which examined the 

legality of police surveillance under domiciliary visits. 

The majority held that privacy was not a guaranteed 

fundamental right, though it struck down domiciliary 

visits as violating personal liberty. Importantly, the 

minority opinion recognised privacy as an essential 

aspect of ordered liberty, foreshadowing later doctrinal 

developments (Kharak Singh v. State of Uttar Pradesh, 

1963). 

Despite these limitations, these early cases planted the 

seeds for future expansion by linking privacy to 
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personal liberty, even if they did not explicitly 

recognise it as a standalone right. 

Transition from Common Law to Constitutional 

Recognition 

From the 1970s onward, the Supreme Court began 

adopting a liberal and purposive interpretation of 

fundamental rights. In Gobind v. State of Madhya 

Pradesh (1975), the Court acknowledged that privacy 

could be a fundamental right derived from Articles 19 

and 21, though subject to reasonable restrictions. This 

marked a significant shift, as privacy was recognised as 

constitutionally relevant, albeit conditionally. 

The transition deepened after Maneka Gandhi v. Union 

of India (1978), which transformed Article 21 into a 

repository of substantive due process. The Court held 

that the right to life and personal liberty must be 

interpreted broadly to include dignity, autonomy, and 

fairness. This judgment laid the constitutional 

foundation for recognising privacy as intrinsic to 

personal liberty rather than a peripheral interest 

(Maneka Gandhi v. Union of India, 1978). 

Subsequent cases expanded the scope of privacy into 

diverse domains. In R. Rajagopal v. State of Tamil Nadu 

(1994), the Court recognised the right to privacy 

against unauthorised publication of personal 

information, particularly by the media. Similarly, PUCL 

v. Union of India (1997) held that telephone tapping 

infringes the right to privacy unless conducted in 

accordance with a lawful procedure, thereby extending 

privacy protection to communications. 

This gradual evolution culminated in the landmark 

judgment of Justice K.S. Puttaswamy v. Union of India 

(2017), in which a nine-judge bench unanimously 

affirmed that privacy is a fundamental right under 

Article 21. The Court explicitly overruled M.P. Sharma 

and Kharak Singh, holding that privacy is essential to 

dignity, autonomy, and individual self-determination in 

a constitutional democracy. The judgment also 

recognised informational privacy as critical in the 

digital age, marking a decisive shift from common law 

notions to a robust constitutional doctrine. 

Privacy as a Fundamental Right in the Digital Age 

The digital age has fundamentally reshaped the 

meaning, scope, and enforcement of privacy rights. As 

digital technologies increasingly mediate personal, 

social, and economic life, the protection of privacy has 

become a central aspect of constitutional governance. 

In India, the recognition of privacy as a fundamental 

right provides a normative framework for responding 

to technological intrusions that threaten individual 

autonomy and democratic values. 

Constitutional Foundations of Privacy 

The constitutional foundation of privacy in India is 

grounded in an expansive interpretation of Article 21 

of the Constitution, which guarantees the right to life 

and personal liberty. While the Constitution does not 

expressly enumerate privacy as a fundamental right, 

judicial interpretation has progressively embedded it 

within the core of constitutional protections. This 

doctrinal consolidation reached its apex in Justice K.S. 

Puttaswamy v. Union of India (2017), where the 

Supreme Court affirmed that privacy is inherent to 

human dignity and forms an indispensable component 

of personal liberty (Puttaswamy, 2017). 

Unlike earlier approaches that viewed privacy as a 

derivative interest, the Court in Puttaswamy articulated 

privacy as a foundational value that enables the 

exercise of other fundamental rights, including 

freedom of expression, association, and conscience. The 

judgment emphasised that privacy protects the “inner 

sphere” of the individual from arbitrary interference, 

whether by the State or private actors. Importantly, the 

Court recognised that constitutional rights must adapt 

to social and technological change, noting that digital 

infrastructures create new vulnerabilities that demand 

heightened constitutional scrutiny. 

The decision also introduced a structured test for 

privacy infringement based on legality, legitimate aim, 

necessity, and proportionality, thereby providing a 

principled framework for evaluating state action in the 

digital domain. This framework reflects constitutional 

morality by ensuring that governance mechanisms 

remain accountable and rights-respecting even in 

technologically complex contexts. 

Impact of Technological Advancements on Privacy 

Technological advancements have transformed privacy 

from a concern about physical intrusion into a 

challenge of data control and informational asymmetry. 

Digital technologies generate vast amounts of personal 

data through routine activities, including online 

communication, digital payments, location tracking, 

and biometric authentication. This data is often 

collected passively, processed algorithmically, and 

retained indefinitely, diminishing individual awareness 

and control. 

One significant impact of digital technology is the rise 

of data-driven surveillance, both by state agencies and 

private corporations. Surveillance technologies, 

including facial recognition systems, predictive 
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analytics, and real-time tracking tools, enable 

continuous monitoring of individuals and groups. Such 

practices raise serious concerns about chilling effects 

on speech, behavioural conformity, and erosion of 

democratic participation. Studies indicate that 

pervasive surveillance can disproportionately affect 

marginalised communities and reinforce existing social 

inequalities (Solove, 2008). 

The commercial exploitation of personal data further 

complicates the privacy landscape. Technology 

platforms rely on profiling and targeted advertising 

models that monetise user behaviour, often without 

meaningful consent. Global risk assessments identify 

misuse of personal data and large-scale data breaches 

as persistent threats in digital economies, undermining 

trust and individual autonomy (World Economic 

Forum, 2020). In India, the rapid expansion of digital 

governance and private platforms has intensified these 

risks, making constitutional oversight essential. 

Judicial recognition of privacy as a fundamental right 

thus acts as a counterbalance to technological power. It 

ensures that innovation and efficiency do not come at 

the cost of dignity and autonomy. The Supreme Court’s 

acknowledgement that privacy must protect 

individuals against both public and private actors is 

particularly relevant in a digital ecosystem dominated 

by powerful non-state entities. 

Legal Framework Governing Data Protection and 

Privacy in India 

India’s data protection and privacy framework was 

characterised by a fragmented, sector-specific 

regulatory approach, largely anchored in information 

technology legislation and supplemented by 

constitutional jurisprudence. While the Supreme 

Court’s recognition of privacy as a fundamental right 

significantly reshaped the normative landscape, 

statutory protection remained limited and incomplete, 

necessitating legislative reform. 

Information Technology Laws and Rules 

The Information Technology Act, 2000 (IT Act) 

constituted India’s first statutory intervention 

addressing issues arising from electronic data and 

digital transactions. Although the Act was enacted 

primarily to promote e-commerce and regulate cyber 

offences, certain provisions indirectly addressed data 

protection and privacy concerns (Government of India, 

2000). Section 43A of the Act introduced civil liability 

for bodies corporate that failed to implement 

reasonable security practices while handling sensitive 

personal data, thereby recognising data protection as a 

compliance obligation rather than a fundamental right. 

Additionally, Section 72A criminalised the disclosure of 

personal information in breach of a lawful contract, 

offering limited protection against unauthorised data 

sharing. 

To operationalise these provisions, the government 

notified the Information Technology (Reasonable 

Security Practices and Procedures and Sensitive 

Personal Data or Information) Rules, 2011. These Rules 

defined “sensitive personal data,” including financial, 

medical, biometric, and sexual information, and 

required consent, purpose limitation, and security 

safeguards in data processing (Government of India, 

2011). However, the Rules suffered from several 

limitations. Their applicability was restricted to body 

corporates, excluding government agencies, and 

enforcement mechanisms were weak, with no 

independent regulatory authority to oversee 

compliance. 

Judicial developments further exposed the inadequacy 

of the IT framework. Following the recognition of 

privacy as a fundamental right, any statutory regime 

governing data collection was required to satisfy 

constitutional tests of legality, necessity, and 

proportionality (Justice K.S. Puttaswamy v. Union of 

India, 2017). The IT Act and the 2011 Rules, lacking 

clear safeguards and oversight, fell short of these 

standards, particularly in relation to state surveillance 

and mass data collection. 

Emerging Data Protection Regime  

The constitutional affirmation of privacy in 

Puttaswamy prompted a decisive shift toward a 

comprehensive data protection regime. Acknowledging 

the insufficiency of existing laws, the Supreme Court 

emphasised the State’s obligation to enact a dedicated 

statute to protect informational privacy. In response, 

the government established the Justice B.N. Srikrishna 

Committee, which submitted its report in 2018, titled 

"A Free and Fair Digital Economy: Protecting Privacy, 

Empowering Indians" (Srikrishna Committee, 2018). 

The Committee proposed a rights-based data 

protection framework grounded in constitutional 

principles. It conceptualised individuals as “data 

principals” entitled to rights such as consent, access, 

correction, and erasure, and introduced corresponding 

obligations for “data fiduciaries.” The report also 

highlighted the risks posed by both state surveillance 

and private sector data exploitation, advocating 

independent oversight and transparency in data 

processing. 

Building on these recommendations, the government 

introduced the Personal Data Protection Bill, 2019, 
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which was later revised as the Personal Data Protection 

Bill, 2021. They represented a significant shift in 

normative direction. The Bills sought to regulate both 

private and state actors, establish a Data Protection 

Authority, and impose restrictions on cross-border 

data transfers. Importantly, they attempted to strike a 

balance between privacy and competing interests, such 

as national security and economic growth. 

However, the proposed Bills attracted criticism from 

scholars and civil society. Concerns were raised 

regarding broad exemptions granted to the State, 

limited parliamentary oversight of surveillance, and the 

potential dilution of consent through delegated 

legislation (Bhatia, 2020). Despite these shortcomings, 

the Bills signalled an institutional recognition that 

privacy protection required a comprehensive 

legislative framework rather than fragmented IT-based 

regulation. 

Concept of Fair Use in Digital Content 

Meaning of Fair Use 

Fair use, referred to as fair dealing under Indian 

copyright law, is a legal doctrine that permits limited 

use of copyrighted material without prior authorisation 

for socially beneficial purposes. Under Section 52 of the 

Copyright Act, 1957, uses such as research, private 

study, criticism, review, reporting of current events, 

and educational use do not constitute infringement, 

provided they are fair in nature (Government of India, 

1957). In the digital context, fair use enables lawful 

reuse of content across online platforms, including 

excerpts of text, images, videos, and audiovisual 

material, where such use serves a legitimate public 

purpose and does not substitute the original work. 

Objectives and Limitations of Fair Use 

The primary objective of fair use is to balance the 

exclusive rights of copyright holders with the public 

interest in access to knowledge, free expression, and 

creativity. In the digital age, fair use supports 

innovation, online education, journalism, and 

participatory culture by allowing transformative and 

non-commercial uses of protected works. Indian courts 

have emphasised that copyright law should not be 

interpreted rigidly so as to suppress criticism or 

creativity. In Civic Chandran v. Ammini Amma (1996), 

the Kerala High Court held that even substantial 

reproduction may be permissible if the purpose is 

criticism or review and the use is transformative. 

However, fair use is not without limitations. It does not 

permit unrestricted copying or commercial 

exploitation of copyrighted works. The fairness of use 

depends on factors such as the purpose of use, the 

amount taken, the nature of the work, and the effect on 

the market value of the original. In digital 

environments, excessive reproduction, lack of 

attribution, or use that competes with the original 

work may exceed the scope of fair use. 

Fair Use versus Copyright Infringement 

The distinction between fair use and copyright 

infringement lies in the nature and impact of the use. 

While infringement involves unauthorised use that 

harms the economic interests of the copyright owner, 

fair use is justified by public interest and 

transformative value. Indian courts have consistently 

held that copyright protection is not absolute and must 

coexist with freedom of expression under Article 

19(1)(a) of the Constitution (Academy of General 

Education v. B. Malini Mallya, 2009). In the digital 

sphere, this distinction is crucial to prevent the over-

enforcement of copyright, which could stifle lawful 

online expression. 

Fair Use in the Context of Digital Platforms 

The rise of digital platforms has transformed the 

production, circulation, and consumption of creative 

works, giving renewed importance to the doctrine of 

fair use (fair dealing) in copyright law. In the digital 

environment, fair use operates as a critical balancing 

mechanism that protects freedom of expression, access 

to knowledge, and innovation while preserving the 

legitimate interests of copyright holders. Indian 

copyright law, though framed in the pre-digital era, has 

been interpreted in ways that accommodate evolving 

digital practices. 

Online Content Creation, Sharing, and Remix Culture 

Digital platforms, including social media, video-sharing 

sites, blogs, and collaborative knowledge platforms, 

have enabled users to become creators rather than 

passive consumers. Contemporary digital creativity 

often involves the reuse, adaptation, parody, 

commentary, and remixing of existing works. Memes, 

reaction videos, fan edits, and satirical content are 

typical examples of this remix culture, where the value 

of the work lies in transformation rather than 

replication. 

Fair use is conceptually central to legitimising such 

practices. It recognises that not all unauthorised uses of 

copyrighted material amount to infringement, 

especially when the use adds new meaning, expression, 

or purpose. Indian courts have consistently 

emphasised that copyright protection is not absolute 

and must be interpreted in a manner that promotes 
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creativity and public interest. In Civic Chandran v. 

Ammini Amma (1996), the Kerala High Court held that 

transformative use for purposes of criticism and 

review may qualify as fair dealing even if substantial 

portions of the original work are used. This reasoning 

is particularly relevant for digital remix culture, where 

excerpts are often used to critique or reinterpret the 

original content. 

However, digital platforms complicate fair use analysis 

because content can be shared instantaneously and 

globally, increasing the risk of commercial exploitation. 

Automated copyright enforcement mechanisms, such 

as takedown notices and algorithmic filtering, often fail 

to adequately assess fair use, leading to over-

enforcement and chilling effects on lawful expression. 

This highlights the need for a nuanced understanding 

of fair use in platform governance. 

Educational, Journalistic, and Transformative Uses 

Fair use plays a vital role in digital education, especially 

in online learning environments. Educational 

institutions, teachers, and students increasingly rely on 

digital excerpts of books, articles, videos, and 

multimedia resources for instruction and research. 

Indian copyright law expressly recognises fair dealing 

for purposes of research, private study, and education 

under the Copyright Act, 1957. In the digital context, 

this facilitates access to learning materials and 

supports inclusive education, particularly where cost 

and availability are barriers. 

Similarly, digital journalism depends heavily on fair 

use. News reporting frequently involves reproducing 

portions of copyrighted works, such as photographs, 

videos, or documents, to inform the public and ensure 

accountability. Courts have acknowledged that 

reporting current events and matters of public interest 

justifies limited use of copyrighted material, provided 

the use is proportionate and not a substitute for the 

original work. 

The concept of transformative use further strengthens 

the concept of fair use in the digital age. 

Transformative use focuses on whether the new work 

adds value by altering the purpose or character of the 

original. This approach aligns with constitutional 

protection of free speech under Article 19(1)(a), as it 

safeguards commentary, criticism, and creative 

reinterpretation. In digital platforms, transformative 

use enables cultural dialogue and democratic 

participation by allowing users to engage critically with 

existing content. 

 

Judicial Interpretation and Case Law Analysis 

Judicial interpretation has played a decisive role in 

shaping both privacy rights in the digital context and 

the doctrine of fair use in digital content in India. 

Courts primarily relied on constitutional principles and 

the purposive interpretation of statutes to address 

challenges posed by digital technologies. 

Privacy-Related Jurisprudence in the Digital Context 

Indian courts initially addressed privacy concerns 

indirectly, but digitalisation compelled a more explicit 

constitutional response. The turning point came with 

Justice K.S. Puttaswamy v. Union of India (2017), where 

a nine-judge bench recognised privacy as a 

fundamental right under Article 21. The Court 

expressly acknowledged that digital technologies 

enable unprecedented data collection, profiling, and 

surveillance, thereby requiring stronger constitutional 

safeguards. Privacy was interpreted to encompass 

informational self-determination, granting individuals 

control over their personal data in digital 

environments. 

Subsequent decisions applied this principle to digital 

governance and surveillance. In PUCL v. Union of India 

(1997), though predating large-scale digital 

surveillance, the Supreme Court laid down procedural 

safeguards for telephone tapping, which later informed 

digital interception standards. Courts have consistently 

emphasised that any digital surveillance must satisfy 

the tests of legality, necessity, and proportionality, 

ensuring that technological efficiency does not override 

individual liberty. 

In R. Rajagopal v. State of Tamil Nadu (1994), the 

Supreme Court recognised informational privacy 

against unauthorised publication, a principle later 

extended to digital media. These cases collectively 

establish that privacy protection in the digital context 

is constitutionally anchored in dignity, autonomy, and 

democratic accountability, even in the absence of a 

comprehensive statutory data protection law. 

Judicial Approach to Fair Use in Digital Content 

Indian courts have similarly adopted a flexible and 

purposive approach to fair use (fair dealing), 

recognising its importance in safeguarding freedom of 

expression in the digital age. Under Section 52 of the 

Copyright Act, 1957, fair dealing for purposes such as 

criticism, review, reporting, and education is permitted. 

Judicial interpretation has ensured that this provision 

evolves with changing modes of content dissemination. 

In Civic Chandran v. Ammini Amma (1996), the Kerala 

High Court held that even substantial reproduction of a 
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work may qualify as fair dealing if the use is 

transformative and intended for criticism or review. 

This reasoning is particularly relevant for digital 

platforms, where excerpts are frequently used for 

commentary, parody, and analysis. 

The Supreme Court in Academy of General Education v. 

B. Malini Mallya (2009) further clarified that copyright 

law must be balanced with Article 19(1)(a), ensuring 

that protection of intellectual property does not 

suppress legitimate expression. Courts have thus 

focused on the purpose and character of use, rather 

than mere quantity copied, aligning Indian 

jurisprudence with modern fair-use principles. 

 

III. CHALLENGES IN THE DIGITAL ECOSYSTEM 

The rapid expansion of digital technologies has created 

a complex ecosystem in which legal norms, 

technological practices, and transnational platforms 

intersect. While constitutional jurisprudence and 

statutory frameworks have attempted to address 

privacy and fair use concerns, several structural 

challenges continue to impede effective regulation in 

the digital domain. 

1. Enforcement, Jurisdiction, and Technological 

Complexity 

1.1 Enforcement Gaps and Regulatory Capacity 

One of the primary challenges in the digital ecosystem 

is the difficulty of enforcing regulations effectively. 

Digital rights violations, such as data misuse, unlawful 

surveillance, or copyright infringement, often occur on 

a large scale and at high speed, overwhelming 

traditional enforcement mechanisms. Regulatory 

bodies frequently lack the technical expertise and 

resources necessary to investigate complex data flows, 

algorithmic processes, and automated decision-making 

systems. As a result, legal protections for privacy and 

fair use may exist in principle but remain weak in 

practice. 

 

1.2 Jurisdictional Challenges in Cyberspace 

Digital activities routinely transcend territorial 

boundaries, complicating questions of jurisdiction and 

applicable law. Online platforms operate across 

multiple jurisdictions, store data in different countries, 

and serve users globally. This creates uncertainty 

regarding which legal system governs disputes 

involving data protection, content use, or privacy 

violations. National courts often face limitations in 

enforcing orders against foreign entities, reducing the 

effectiveness of domestic legal remedies and 

highlighting the need for international cooperation. 

1.3 Technological Complexity and Legal Lag 

The pace of technological innovation far outstrips the 

speed of legal reform. Emerging technologies such as 

artificial intelligence, machine learning, and biometric 

systems introduce new forms of data processing and 

surveillance that existing laws were not designed to 

regulate. This legal lag results in regulatory blind spots 

where individual rights may be compromised without 

clear legal accountability. Courts and regulators must 

therefore interpret outdated legal provisions in 

technologically novel contexts, increasing uncertainty 

and inconsistency. 

2. Platform Accountability and User Awareness 

2.1 Platform Power and Accountability Deficits 

Digital platforms exercise significant control over data 

collection, content moderation, and algorithmic 

visibility. Their internal governance policies often 

determine how privacy and fair use are implemented in 

practice. However, these policies are typically opaque, 

offering limited transparency or accountability. 

Automated enforcement systems may remove lawful 

content or allow privacy-invasive practices to persist, 

undermining both expressive freedom and individual 

autonomy. 

2.2 Limited User Awareness and Consent Fatigue 

User awareness presents another major challenge. 

Individuals often lack a meaningful understanding of 

data practices, privacy settings, and fair use rights. 

Complex terms of service, consent fatigue, and 

asymmetrical power relations reduce users’ ability to 

make informed choices. Without digital literacy and 

accessible information, legal protections remain 

underutilised, weakening the practical enforcement of 

rights. 

3. Data Asymmetry and Power Imbalances 

3.1 Concentration of Digital Power 

A major challenge in the digital ecosystem is the 

concentration of power in a few dominant technology 

platforms. These entities control vast amounts of user 

data and digital content flows, creating asymmetrical 

power relations between platforms, users, and even 

states. Such concentration limits meaningful user 

choice and weakens the effectiveness of consent-based 

regulatory models, as individuals often cannot opt out 

of dominant platforms without social or economic 

exclusion. 
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3.2 Informational Asymmetry 

Users generally lack knowledge about how their data is 

collected, analysed, shared, or monetised. This 

informational asymmetry undermines the effectiveness 

of privacy protections and fair use safeguards, as 

individuals are unable to challenge violations or assert 

their rights when they do not fully understand them. 

The complexity of data ecosystems makes 

accountability diffuse and difficult to trace. 

4. Algorithmic Governance and Opacity 

4.1 Automated Decision-Making 

Algorithmic systems increasingly determine content 

visibility, data profiling, and moderation outcomes. 

These systems operate with limited transparency and 

are often shielded as proprietary technologies. 

Algorithmic opacity raises concerns about bias, 

discrimination, and arbitrariness, particularly when 

decisions affect access to information, reputational 

harm, or digital exclusion. 

4.2 Impact on Privacy and Expression 

Automated moderation tools may remove content that 

qualifies as fair use or allow privacy-invasive content to 

circulate unchecked. The absence of clear explanations 

or appeal mechanisms weakens procedural fairness 

and due process in digital environments. 

5. Chilling Effect on Speech and Creativity 

5.1 Over-Enforcement of Copyright 

Aggressive copyright enforcement through automated 

takedown systems can create a chilling effect on lawful 

expression. Creators, educators, and journalists may 

self-censor to avoid takedowns, even when their use 

qualifies as fair dealing. This undermines the 

constitutional value of free expression and limits 

cultural participation. 

5.2 Surveillance-Induced Self-Censorship 

Pervasive digital surveillance, by both state and private 

actors, can discourage individuals from engaging freely 

online. Awareness of constant monitoring affects 

speech behaviour, research activity, and political 

participation, eroding democratic discourse. 

6. Inequality and Digital Exclusion 

6.1 Unequal Impact on Vulnerable Groups 

Privacy violations and unfair content moderation 

disproportionately affect marginalised communities, 

including women, minorities, and economically weaker 

sections. Limited access to legal remedies, digital 

literacy gaps, and language barriers exacerbate 

exclusion and vulnerability. 

6.2 Digital Divide 

The uneven distribution of digital access and literacy 

weakens user awareness and enforcement of rights. 

Without inclusive digital education and accessible 

grievance mechanisms, regulatory protections remain 

unevenly effective. 

Policy Implications and Need for Legal Reform 

The convergence of digital technologies, data-driven 

governance, and platform-mediated content creation 

necessitates targeted legal reforms that strengthen 

privacy protection while clarifying fair use standards. A 

coherent policy response must translate constitutional 

principles into enforceable norms suited to the digital 

environment. 

Strengthening Privacy Protection 

A primary policy implication is the need to 

operationalise constitutional privacy through clear 

statutory standards and institutional oversight. 

Following Puttaswamy, privacy infringements must 

satisfy tests of legality, necessity, and proportionality; 

however, sectoral laws provided uneven safeguards, 

particularly against large-scale data collection and 

surveillance (Justice K.S. Puttaswamy v. Union of India, 

2017). Reform should therefore prioritise purpose 

limitation, data minimisation, and transparency, 

applicable to both state and private actors. 

Independent oversight mechanisms, audit trails for 

surveillance authorisations, and effective remedies are 

essential to address informational asymmetries and 

enforcement gaps (Srikrishna Committee, 2018). Policy 

should also emphasise user-centric consent that is 

meaningful and revocable, alongside accountability for 

algorithmic processing that affects rights and 

opportunities (Solove, 2008). 

Clarifying Fair Use Standards in the Digital Environment 

Digital platforms have expanded the transformative, 

educational, and journalistic uses of content, making it 

imperative to clarify fair use (fair dealing) standards to 

prevent over-enforcement that chills lawful expression. 

Indian courts have favoured a purposive approach that 

protects criticism, review, reporting, and education 

(Civic Chandran v. Ammini Amma, 1996; Academy of 

General Education v. B. Malini Mallya, 2009). Policy 

reform should codify context-sensitive guidance for 

digital uses, focusing on purpose, transformation, 

proportionality, and market impact, to aid both 

platforms and users. Transparent notice-and-appeal 

mechanisms and human review of automated 

takedowns can reduce erroneous removals while 

safeguarding creators’ rights. 
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IV. CONCLUSION 

The evolution of privacy rights and the application of 

fair use in the digital environment reveal the profound 

challenges that technological change poses to 

traditional legal frameworks in India. As digital 

platforms increasingly mediate communication, 

creativity, governance, and commerce, questions of 

privacy protection and lawful use of digital content 

have moved from the periphery to the centre of 

constitutional and policy discourse. Judicial recognition 

of privacy as a fundamental right has provided a strong 

normative foundation, affirming dignity, autonomy, 

and informational self-determination as essential 

attributes of individual liberty in a constitutional 

democracy. However, the persistence of fragmented 

statutory protections prior to comprehensive reform 

demonstrates the difficulty of translating constitutional 

principles into effective regulatory practice. 

At the same time, the doctrine of fair use has assumed 

renewed importance in safeguarding freedom of 

expression, access to knowledge, and cultural 

participation in digital spaces. Courts have consistently 

interpreted fair dealing provisions purposively, 

recognising that copyright protection must coexist with 

democratic values and public interest. In the digital 

context, where content creation is often transformative 

and participatory, fair use operates as a vital 

counterbalance to excessive control and over-

enforcement. 

The analysis highlights that privacy protection and fair 

use are not competing objectives but interdependent 

components of a rights-based digital ecosystem. Weak 

privacy safeguards can enable surveillance and data 

exploitation, while unclear fair use standards can chill 

lawful expression and innovation. Addressing these 

concerns requires coherent legal reform, institutional 

capacity-building, transparent platform governance, 

and enhanced user awareness. Ultimately, aligning 

privacy and fair use with constitutional morality is 

essential to ensure that digital transformation in India 

strengthens, rather than undermines, democratic 

values, individual freedoms, and social justice. 
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